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Law and Morals 
 

What are laws? - Aare they Rules? 
 
Defined by Twining & Miers as: “a general norm mandating or guiding conduct” 
 
Therefore a rule is something that determines the way in which we behave; this may be 
because we submit to it voluntarily (moral rules) or because failure to do so may lead to 
sanctions (legal rules). 
 
Hart suggests that rules are obeyed for one of the following reasons: 

1. Because they carry with them a moral obligation 
2. Because the rule is reasonable and relevant 
3. Because a penalty may be imposed if the rule is broken. 

 
Legal Rules 
 
Otherwise known as law.  Legal rules are followed because they are enforceable in some 
way. 
 
Definitions of law include: 
 
Professor Hart : “A set of rules and standards of behaviour that can be enforced in 
society; the enforcement is formal, generally taking place in the courts and leads to 
sanctions, in the form of punishments or remedies” 
 
Sir John Salmond: “The body of principles recognised and applied by the State in the 
administration of justice” 
 
Moral Rules 

Definitions of morals include: 
 

 “beliefs and values shared by a society or a section of society” 

 “a body of rules which govern a groups behaviour” 
 
Characteristics of morals include: 

 Heavily influenced by religion 

 Often centre round sexual issues – sex before marriage, homosexuality, 
pornography. 

 Attitudes tend to change over time 
 
The law of a country will often reflect the moral values accepted by a majority of people but 
this is unlikely to be exactly the same as the common religious moral code.  E.g. adultery.  
In both Christian and Muslim religions this is considered to be immoral but it is not 
considered a crime in this country. 
 
In England and Wales there has been a move away from religious beliefs and the way the 
law has developed reflects this.  E.g. Abortion was legalised in 1967 yet is still believed to 
be morally wrong by many people. 
 
Diversity of Moral Views 

One of the problems with morals is there is no one standard to apply, what some people 
consider immoral others do not. 
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The French sociologist Durkheim felt that we lived in what is called a pluralist society.  This 
means as individuals differ in a number of ways it is impossible that they will all share the 
same moral values. 
 
The views of different sections of society can vary significantly on difficult ethical issues.  
Examples of these include: 
 

 Euthanasia 

 Prostitution 

 Drug use 

 Vivisection 

 Fox hunting 
 
There are some ‘core morals’ which appear to be universally accepted.  For example, 
most people see any form of killing as wrong.  However the issues of euthanasia and 
abortion can evoke vastly different views. 
 
The Differences between Law and Morality 
Despite the fact that law can develop from a shared morality, there are some significant 
differences between the two: 
 

 Morality develops over a long period of time, a law can be introduced instantly.  
Morality cannot be deliberately changed, but Law can be altered deliberately by 
legislation. 

 Morality depends on a voluntary code of conduct, law is enforceable.  Breaches of 
moral codes in general carry no official sanction.  Morality relies on the individual’s 
sense of shame or guilt. 

 Breaches of moral rules are not formally acknowledged, breaches of law will be 
ruled on by a legal system, often in court. 

 
The Relationship Between Law And Morals 

Both legal rules and moral rules are normative i.e. they specify what ought or ought not to 
be done and mark the boundaries between acceptable and unacceptable conduct. Many 
of our laws are at the same time both moral and legal rules. 
 
Some things are regulated by law, some by morals and some by both.  In other words, 
some conduct is immoral, some is illegal and some is both!  This can be demonstrated by 
Salmond’s theory of interlocking circles: 

 
The moral standards of a community are recognised as having a significant influence on 
the development of law, but in a complex society there will never be a complete match 

Law Moral

s 

Murder 
Theft 
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between law and moral values.  Major breaches of a moral code e.g. murder will also be 
against the law, but in other matters there may not be a consensus of opinion. 
 
The law may appear to be based on moral positions but not ones accepted by everyone.  
An example of this is the law on abortion.  This was legalised under the Abortion Act 1967 
and served the vital need of ensuring the safety of women by allowing abortion in proper 
clinical conditions. The decision still causes conflict today. Women’s groups’ argue that the 
law should be extended to reflect a woman’s right to choose what happens to her own 
body. The Catholic Church would argue that abortion is wrong per se, as life begins at 
conception. 
 
Other contradictions involve sexual morality.  Some would argue that sex of any kind 
outside marriage is unacceptable.  This viewpoint is not reflected in the law.  Adultery, 
whilst considered morally unacceptable is not forbidden by law, Incest is also considered 
morally unacceptable but is subject to criminal sanctions.   
 
Changes in Law and Morality 

Both moral values and laws change over time.  In the UK legal changes tend to lag behind 
moral ones e.g. R v R (1991) rape within marriage became a crime. 

 
Sometimes a change in the law brings about a moral change – e.g. it was 
shown that when the use of certain drugs became illegal, and the sale of 
the drugs was forced underground, social attitudes to drug addiction 
changed. 
 

Recent debates over law and 
morality have centred on scientific developments 

such as cloning –  
Dolly the sheep!  
 
A further instance of the law being asked to 
make a decision over a case due to scientific 
advances was the case of Diane Blood. 
 
R v Human Fertilisation and Embryology Act 
ex parte Blood (1997) 

 

Mr Blood had meningitis and lapsed into a coma 
from which he did not recover. His wife had a sample 

of his sperm collected for future artificial 
insemination.  The HFE Authority refused to 

allow the sperm to be released as Mr Blood had 
not given his consent to its collection. The Court of Appeal allowed Mrs 
Blood to use the sperm as it was held that this circumstance had not been 
foreseen when the law on sperm donations was made. 
 
The Academic Debate 

The relationship between law and morality has been debated a number of times and 
called: 
 
Libertarian v Authoritarian - Legal Positivism v Natural Law 
 
Hart v Devlin 
Libertarian/Legal Positivism/Hart 
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This view maintains that the freedom of the individual in society is paramount and more 
important than a conception of morality which may not be held by all members of society. 
 
Judges should apply the law as it stands and should not have their decisions influenced by 
the majority’s moral standpoint. 
 

John Stuart Mill (a 19th century philosopher) argued that rather than society 
imposing its own ideas of morality through the law, individuals should be 
free to choose their own conduct so long as they did not harm others. This 
is known as utilitarianism. 
 

This does lead to the question of how do we know if an action results in 
harm: 
E.g. looking at pornography could be said to harm no-one, but it is argued 

that the fact that it is available and accepted to a large extent promotes the view that 
women are sexual objects which in turn promotes sexual violence against women. 

 
In the 1950’s Schur wrote about crimes without victims – he used examples of drug use, 
homosexuality and abortion, all of which were illegal at the time.  
He argued that if you have willing participation in an activity then 
there is no victim to make a complaint and no crime therefore. 
 
This approach was adopted in the report of the Wolfenden 
Committee in 1957 who recommended that both homosexuality 
and prostitution should be legalised.  It stated that “the law 
should not intervene in the private lives of citizens or seek to 
enforce any pattern of behaviour further than necessary to carry out the above purpose” 
 
Professor Hart approved of this approach and argued that using law to enforce moral 
standards was: 
 

 Unnecessary because society was capable of containing many moral standpoints 
without disintegrating 

 Undesirable as it would freeze morality at a certain point 

 Unacceptable because it infringes the freedom of the individual 
 
He said there were 4 reasons why law should not uphold morals: 

1. punishing the offender harms them when they have done no harm to others 
2. it is wrong to interfere with individuals right to free choice 
3. exercising free choice allows individuals to experiment and learn 
4. suppression of sexual impulses affects the development of the individual’s 

emotional life, happiness and personality which does them harm. 
 
Examples of cases adopting the Hart approach include: 
Gillick v West Norfolk and Wisbech AHA (1986) 

Mrs Gillick a Roman Catholic mother of five daughters 
sought a declaration that a doctor would be acting 
unlawfully if he gave contraceptive treatment for any of 
her daughters without the mother's consent.  It was 
argued on the one hand that teenage pregnancies 
would increase if the courts ruled that parental consent 
was necessary, on the other hand that the judges would 
be encouraging under-age sex if they did not.  
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The House of Lords held by a majority of three to two that a child under 16 who can fully 
understand the implications of the proposed treatment (a "Gillick competent" child) can 
give their own consent to medical treatment. (Since Parliament had not legislated, the 
courts had to make a decision one way or the other.) Mrs Gillick lost 
 
R v Wilson (1996) where a husband had used a heated butter knife to brand his initials on 
his wife’s buttocks, at her request. The wife’s burns had become infected and she needed 
medical treatment. He was convicted of assault causing actual bodily harm (s 47 Offences 
against the Person Act 1861) but on appeal the Court of Appeal quashed the conviction. 
Russell LJ said “[W]e are firmly of the opinion that it is not in the public interest that 
activities such as the appellant’s in this appeal should amount to a criminal behaviour. 
Consensual activity between husband and wife, in the privacy of the matrimonial home, is 
not, in our judgment, a proper matter for criminal investigation, let alone criminal 
prosecution” 
 
Authoritarian/Natural Law/Devlin 
This view states that law should strongly reflect morality, that there is 
a kind of higher law (natural law) which judges should look to.  St 
Thomas of Aquinas said that this higher law came from God.  
 
Mr Justice Stephens argued against John Stuart Mill and said that 
many crimes which seem only to affect the person who commits the 
crime do in fact affect other people. E.g. crimes involving possession 
and use of drugs. 
 
Lord Devlin criticised the Wolfenden report and argued that the law, especially the criminal 
law, is based on moral and religious principles and society is held together by a moral 
code. He felt judges should support this moral code in the interpretation of the law. He 
argued some form of common morality with a basic agreement on what the boundaries 
were of good and evil was necessary to keep society together, and he felt that the law 
should uphold that morality. He felt that ‘there are acts so gross and outrageous that they 
must be prevented at any cost’. 
 
Devlin said that there were three basic principles: 

1. privacy and the individual’s right to choose should be respected as far as possible 
2. punishment should be used for what creates disgust amongst right thinking 

individuals 
3. law should be slow to change if it protects morality. 
 

Examples of judges adopting the Devlin approach include: 

Shaw v DPP (1962) D published a "Ladies Directory" which advertised the names and 

addresses of prostitutes with, in some cases, photos and in others, details of sexual 
perversions which they were willing to practise. The House of Lords held that an offence 
of conspiracy to corrupt public morals existed at common law. In effect they invented 
this crime to ensure a conviction.  The conspiracy to corrupt public morals consisted of 
an agreement to corrupt public morals by means of the magazine; and the defendants 
had been rightly convicted. 

R v Brown The accused belonged to a group of sado-masochistic homosexuals who 

willingly participated in acts of violence against each other, including genital torture, for the 
sexual pleasure engendered in the giving and receiving of pain. The passive partner in 
each case consented to what was done and the bodily harm suffered was not permanent. 
The activities took place in private.  
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The House of Lords upheld their convictions. The very moral justification that 
was given was that it was not in public interest to allow such behaviour for 
the possible corrupting effect on other people. Lord Templeman said 
“Society is entitled and bound to protect itself against a cult of violence. 
Pleasure derived from the infliction of pain is an evil thing”. Lord Lowry said such 
activities were not “conducive to the welfare of society”. It should be remembered that not 
all the judges agreed with the decision.  The conviction was upheld by a 3-2 majority. Lord 
Mustill, dissenting, took the view that although the acts were immoral that did not make 
them unlawful and Lord Slynn said it was not for the courts to protect people from 
themselves. 

 
Knuller v DPP (1973) The defendant and others had published adverts in a 
contact magazine aimed at homosexuals, encouraging them to have sexual 
relations with each other. The House of Lords held that an agreement to publish 
adverts to facilitate the commission of homosexual acts between adult males in 
private was a conspiracy to corrupt public morals, although such conduct is no longer 
a crime. Lord Reid believed that no licence was given to others to encourage the 
practice. He said “if people choose to corrupt themselves in this way that is their affair 
and the law will not interfere.  But no licence is given to others to encourage this practice” 

A majority of the House held that there is also a common law offence of outraging public 
decency. Lord Simon said: 'outrage', like 'corrupt' is a very strong word. 'Outraging public 
decency' goes considerably beyond offending the susceptibilities of, or even shocking, 
reasonable people." 

R v Gibson The defendants exhibited at an exhibition in a commercial art gallery, a 

model's head to which were attached earrings made out of freeze-dried human foetuses. 
The exhibit was entitled 'Human Earrings'. The gallery was open to, and was visited by, 
members of the public. The defendants were charged with, and convicted of, outraging 
public decency contrary to common law 
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Law and Morality Exercise. 
From what you have read, list within these columns what you think is  

 

Legal but Immoral - Illegal but Not Immoral - Illegal and Immoral 
 

Conduct which is legal but 
immoral 

Conduct which is illegal 
but not immoral 

Conduct which is both 
illegal and immoral 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

  

 


